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FIMDINGE OF FACT AND ORDER

Civil Action Nom

(HARLES AND MARIAN BOTTINELLI, et al,, dr ey L //

Plaintiffs, 3 MAY 141995
Flled In the Distvlet Court ‘

e PIivi o™,
MALURICE *MOM DAVIS, et al., MAY ié 1986 Gl . 7 -
Flia

Defendants.

of Jefferson County, Golorado

THIS MATTER coming on to be heard this ///f day of /iy , lous,
and the Court, having heard the testimony of the parties and received the
evidence andd memoranda submdtted by the partien, makes the following FPindings of
Fact and Order:

FOODINGE OF FACTY

1. "his court has determined that a prescriptive ro2d easement, known
as the Sampeon and Nidge Road exdsts in a continucus right~of-way ntarting st
the county road known as the Fhillipsburg Deermont Rosd and extending to the
north and cast as more fullyédescrimd on the following exhibita:

f{A) Exhibit A - constitutes a written legal description of the road
as it exists from the county road to the quarter section line south of the plat
of the Smith Subdivision

(B} Exhibit B ~ constitutes a2 map depicting the centerline of the
Sampson and Ridge Road described in Exhibit A, commencing at Point A and
continuing to Point B

{C) Buhibiv C€ - constitutes z plat plan of the Smith Subdivision
ari deplote the locstion of the Sewpson and Ridge Hoad ms it traverses Smivh
fubdivision, commencing at Point O and continuing to Point D along the eapt fork
ard commnging st Point C and continuing to Point B along the north fork

(D) Bxhibic D~ conaticutes a survey deplcting the continuation of
tampaon and Ridge Rond from Point E (same refarence point as shown on Sdibic ©F
and continuing to Point P and from Point G continuing to Doint H {samn reference
point es shown on Fahibie )
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{8} ‘éb{hibit B ~ constitutes a survev depicting thae continuation of .
. and Rfidge Road from Point F (same reference point ag shown on Bxhibit D)

and continuing to Point &

{F) Exhibit P ~ constitutes a survey depicting the continuation of
Sampzon ard Ridge Road from Point H (same yeference point as shown on Exhibit DB}

and continuing o Point I where the Sampson and Ridge Road terminates for 2

purposes of this preceeding

That portion of the Sampson and Ridge Road lying between Point B on
“pyhibit B oand Point © on Exhibit C has not been aurveyed or described herein,
bt is physically In existence and is belng used for access. The Bampson-fRidga
Rasd Association, Ine. (hercinafter "Bssoclation®) reserves the right to submit
en additional legnl description of the roadway 28 it axists betwsen Points B and
¢, if 1t so desires, and have that legal description oppended to the other legal
descriptions attached to the Court's Order hereln for tha purpase of confivming
the location of Sampson and Ridge Road.

2, Attached hereto ae Exhibit G is a multi-columned list, Sald
Exchibit am:y@&&/
/f;’(/ & B \3436'
g B F5Y In Colum L, a listing of all owners of real progerty abutting
said roadway per the written report of Land Title Guarantee Company, dated

September 18, 1982.

bl In Colusmm 7, a listing of the address/legal description of land
owned by the party shown on Column L as of the date of the Land Title Guarsntee

Report.

¢} In Colwrm 3, & listing of the mortgagec of mortgagees, if any,
of the real property denoted in Column 2 above as of the start of this
litigation,

3. This court nas found the Sampson or Ridge Road Association to be
the "de facto” agent for the sesement ownern to provide for road maintanance,

5, Venue is proper pursuant to C,R.C.P, 98a in that this accion deals
with interests in real preperty, which real property is located within Jefferson
County, Colorado.

%, fThe hearing herein is a final digposition of this case respecting
211 contestants, Mo contestsant iz shown #o be exempt herefrom ag being elther a
minoy, an incompetent, an officer or agency of the State of Colorado, or nubdect
to reliaf dus to military service.

{
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1. The cwners of the forogoing properties, as listed om Exhibiv G, for
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themselves, thelr assigns and their Buccesgors in interest {hereinaftar
collectively referred to as landowners) are confirmed £o have or o a dominant
easement, estate for the use of the roadway described on Exhibits A-p inclusive,
for sccess to and from the real properties described in Exhibit g Such right
shall not be personal to the Landowners, but is appurterant to the real property
described on Exhibit q. *for themselves and theiyp quests and invite

Ligeds 2:’2’2‘“}/;

2, In the event of a foreclosure by the mrtgagees listed at Exhibit j’}f)?’/

G, Column 2, such mortgages shall have the right to use the roadway for access
o and from the real property in which it has an interest. The lien of the

mortgage or deed of trust of such mortgagee ig superier to any lien or
for road maintensnce costs which accrue prior

ng title to real property by foreclosurs.
Following acquisition of title, a mortgagee in ownership shall be charged for

propertionate road maintenance casts in the same manner as any other Landowner.

3. With respect to the Agsociation:

a}l  The Association has been incorporated as a Colorado nov-for-
profit corporation.

b} Each Landowner shall have 8 right to become a mes. .r of tha
Asgocistion having voting powars as get forth in the Asgocistion’s Articles of

Incorporation and Bylaws: provided, however, that for each aasesgment. inposed by
the Associstion there shall be ona {1} vote,

of and in trust the responsibllity for malntenancos of
famz as more specifically defined in Bylaws to be adopted., Memboers of the

Amzociation shall convey the access rights appurtenant to their land described
in Exhibit G to the Association,

d} The Association shall adopt Bylaws providing for:

1) The adoption of an annual budget to cover costs of SnowW
plowing, grading, maintenance and administrative costs.

A} The billing of those cosgts to Landowners upon a formelis

whichs

2) Charges in progportion to gha length of road vsed, with
Landewners closer to the county road payi

: ing o lesser portion of expenses than
those more distert from the public road,

Bl Reoxmizes that improved lovs or land porosis ahall be
charged at a higher rate chan undmproved, vacane iand, to reasonsbly reflect Lhe
grester use and {apact on the roadway by Landewnora of trmproved lors,
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L)
¢} Takes into account such other factors as may be

aguitable.
3} The intial Bylaws shall conform to this order. Changes in

the Bylaws relating to budgeting procedures, cost ailocation and voting rights’

ghall not be changed without approval by , i {71_,
Lopnd 4o gt s s PR
a2} cfwo-thirda vote of the Gwhers c} im{):c’cwzd l&nﬁ/ and

fank {du2 ép’& s ‘g}}’ﬂw
B} Approval by the &m&m b m;mzwaﬁ vazant iand on !;h
following basls:
BTINTO S i {;—,f?f‘{‘

1} Hotice of a proposed change {{iﬁ eting procedure,
cost allocation, or voting rights ghall be given to the of all uninproved ,
land at their last known addresg by certified mail, return ra{:mpt requested {.2? '
o £ Y WA AT

2} A vote of two-thipds of thcsu Mmz of unimproved,

vacant lard who respond to the notice shall be sufficient to approve a change in

udgeting procedure, oost allocation or vwoting rights

¢} The Bylaws szhall provide a fair and reasonable
procedure whereby Landowners may withdraw from or ioin the Asscciation

4. Charnges in Road location and Maintenance:

a} Neither the Asszociation ror any Landowner shall intentionally
or materially change the location of the surveyed centerline of the Saapson and
ridge Roazd, as denocted on Exhibits A and B or the width of the Sampson Ridge
Road as Lt presently exists without the expresg written consent of the
Landowners of the land across which the proposed relocated or widened road is o
pass and of the Associstion under such procodures ss are specifically defined in
the Bylaws to be adopied.

b} Maither the ARssociation nor any Landowner shall changs che
location or width of tha Sanpeon and Ridae Hoad shown on Exhibits C, D, B oand F
without Lhe exprens written consent of the Landowners of the land on which the
proposed’ relocation or widenlng e to ooour and without the consant of the
Landownares who pay for meintonancs of the road segmant in question,

¢} The Association phall be entitled to collect the costs of road
maintenanos and Associstion costs and axpenses from its members, under such
procedures as ave defined in Bvlaws to be adopted. Such asounts shall be the
personal obllgation of vsspective members of the Azsocation and thely heirs,
successors and assigns. The Associstion shall alzso be entitled to assaess for
the costs of fubure improvemsnts or mator sadntensnce to the Sampson and Ridge
Road: provided such improvements are approved %*;» two-thirds of the membors of
the Azsociation cwning improved land whose amocese is impacted by the proposzed
future improvements or msdor maintenance and also by two-thivds of the members
of the Mhseociation ownlng unimproved vacant land whose access le lspacted by the
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proposed future improvements or mador maintenance, under such procedures as are
defined in Bylaws to be adopted. If any such charge is not paid within sixty
{60) days of billing, the Agsociation may file a lien upon the property of the
member failing to pay same. Such lien shall be subject to foreclosure in the
Same MANDELD &8 & mortgage lien., The prevailing party in any such foraclosure

shall be entitled to recover its costs, including attorney’s feas,

Landowners who do net elect to join the Association shall nevertheless be
personally liable for their fair share of sxpenses related to that portion of
the Sanpson and Ridge Road which they use. The Association shall have the riaght
to sca, on behalf of itrs members, such non-member Landowners for gush
comtribution, and to seek reimbursement of costs and attorneye fees incurred in

cannection with such action.

d} The Association shall adopt Bylaws providing for temporary

maintenance, rosd relocation, repair and snow plowing for anergency gitvations.

5. The plaintiffs harein, in pursuing the ordars of this court have
ineurred cartain SHPENses or costs.  Such costg regpecting survey costa and
titln search shall be allocated as shown on Exhibit 6. In additicn to conts asg

shown on BExhibit o

&) The cost of incorporating the Association shall be assessed by

the Association.

b} Plaintiffs have expended attorneys fess o obtain and confirm
¢#asement rights for Landowners. A number of Landowners have retained
independent counsel or otherwise represented their own interest. Thase ara

Ebers {attorney Moyle), Prior {attorney Brockmeier!, Bishop (attommey Lutz),
Claussen (attorney Fox), Meay {attorney Silverstein), PYG Led,, Plymouth #tn.

Ltd., and John & Edua Havens. ttorneys fees relative to the confirmation of
sasement rights shall be allocated equally to such Landowners, excepting those

listed sbove who have born their own f 5.
IT IS SO ONDERID this /47 “day of ’?ﬁ’?ﬁ ﬁ‘“ , 1986,

BY THE Qoimr:

£
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The foregoing Findings of Fact and Order are hereby a?pzﬁvaﬁ
ag to form by the undersigned.

o
Ly c[ @A}Jiléﬁk?
B. RIQK WAL ROUS

3333 South Wadsworth Blvd.
Sulte D318

Lakewood, Coloradeo B80Z27
ATTORNEY FOR PLAINTIFF

i LB Qﬁ
v < (o)
BANTREL 7. MOVLE
601 ~ 10&h Btrest, Sulte 104
Goldan, Coloradns 80401

NPTORNEY FPOR DEFPENDANTS JAMES b,
EBERE AND MARY ALICE EDERS

fé;%;%<;f;&é;ﬁb

DALE R. BROCKMEILR

2600 Petro~Lewls Towey

717 Ssventaesnth Street

Donver, Colorvado 80202
ATTORMEY POR DEPERDANTE FRAUR O,
PRIOR AND RODBERT CHANCELIOR

el S Mww

na&aaﬁ [ T
O - (4 B4y ? 7903 Ralston Road
RECESTLON Arvada, Colersdo 80002
ATTORNEY FOR DEFENDANT LLOYD W, BISHOP
s TR R S T

#j’f
/::” ”')f{"’f »‘{f

SUS%N HOCRY FOY
633 Seventaenth Btreat, Suite 1960
Denvear, Colorado BOZO2

AYTORNEY POU DEVPENDANTS PONMNIE A,
CLAUSEEN ARD CHARLOTTE J, CLAUBSEEH

FIERRE AL VERETETH
1815 Arapshoe Biroct
Bullding 3, #1000

Donver, Colorade 80208
MUPOREEY #O1 DEFPBENDANT BAY NEAR

By
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